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In the Court of Appeals of the District H 
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Columbia 


David Eilmore Ayees, appellant 


Eobeet J. Hoage, Deputy Commissioneb>; United 
States Employees’ Compensation Commission, 

AND THE TkAVELEBS InSHBANOE COMPANY, AP- 


- LEO A. BOVEB, 

United State* Attorney 

JOHN J. WILSON, 

Assistant United States Attorney. 
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In the Court of Appeals of the District of 

Columbia j 

* I 

January Teem, 1932 

No. 5615 i 

i 

i 

■ 

David Filmore Ayers, appellant ! 

7 

v. 

. 

Robert J. Hoage, Deputy Commissioner, United 
States Employees' Compensation Comjnission, 
and The Travelers Insurance Company, appellees 

i 

MEMORANDUM FOR APPELLEE ROBERT J. £0AGE, 

DEPUTY COMMISSIONER 

i 

The Government has no interest in the njerits of 
this controversv and therefore does not file 1 a replv 

v I Jr v 

brief in this appeal. 

Proceedings for review of the compensation 
order, rejection of claim, filed by Robert J. Hoage, 
deputy commissioner, United States Employees * 
Compensation Commission, on October 2, 1931, 
were instituted in the Supreme Court of tjhe Dis¬ 
trict of Columbia under the provisions of ^Section 

112181—32 
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It does not appear that the United States has 
such interest in this controversy as to require it to 
take any position in this case at this time. 

Leo A. Rover, 

United States Attorney . 
John J. Wilson, 
Assistant United States Attorney . 


U. S. GOVERNMENT PRINTING OFFICE: !»J2 
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IN THE 


Court of Appeals of the District of Colombia 

January Term, 1932. 


No. 5615. 


DAVID FILMORE AYERS, APPELLANT, 

vs. 

ROBERT J. HOAGE, DEPUTY COMMIS¬ 
SIONER, ETC., 

AND 

THE TRAVELERS INSURANCE COMPANY, 

APPELLEES. 


BRIEF FOR THE TRAVELERS INSURANCE 
COMPANY, APPELLEE. 


Edwin A. Swingle, 

Ernest A. Swingle, 
Attorneys for The Travelers Insurance 
Company, Appellee. 


J. D. MILANS & SONS, 707 EIGHTH ST. N. W., WASHINGTON, D. C. 






January Term, 1932. 


No. 5615. 


DAVID FILMORE AYERS, APPELLANT, 

vs. 

ROBERT J. HOAGE, DEPUTY COMMIS¬ 
SIONER, ETC., 

I 

AND 


THE TRAVELERS INSURANCE COMPANY, 

APPELLEES. I 


BRIEF FOR THE TRAVELERS INSURANCE 
COMPANY, APPELLEE. 


Statement of the Case. 

Appellant, who was an employee at a lunch jroom, 
claims that he contracted tuberculosis in the course 
of his employment, or that it was accelerated or 
aggravated by his working conditions. He f^led a 
claim for compensation under the Workmen’s! Com¬ 
pensation Law; whereupon a hearing thereof was 
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held by the defendant Hoage, who thereafter made 
a certain Findings of Fact and an Order Rejecting 
the claim, which Order of Rejection the appellant 
attempted to have set aside through an injunction 
proceeding. To this bill the appellees tiled motions 
to dismiss, which after argument, were granted on 
the ground that said rejection was in accordance 
with law.; The pertinent testimony adduced before 
the appellee Hoage is as follows: 

Appellant testified that for several years prior 
to January 29th, 1931, and beginning in the year 
1925, he was employed by Langmead’s Arm Chair 
Lunch, sometimes as a bus boy, short order cook, 
and counterman (R. 11); that in the years 1925,1926 
and 1927 Appellant’s sister was suffering from tu¬ 
berculosis (R. 49, 50); that appellant lived with his 
sister during the time she was sick (R. 50); that 
during the middle of January, 1931, Appellant con¬ 
tracted a bad cold from a source unknown to him 
(R. 13); that he usually worked 12 hours a day 
(R. 16); that at irregular intervals he worked vol¬ 
untarily a few hours overtime (R. 18); that he ate 
irregularly (R. 19); that in the middle of January, 
1931, a sewer trap in the lunch room overflowed for 
about one week and Appellant got his feet wet (R. 
26, 27): that Appellant later said this sewer trap 
overflowed only once while he was there and that 
time was in October (R. 48); that he had to pick up 
dishes and silverware (R. 31); that in 1928 Appel¬ 
lant was examined by a doctor (R. 34), who told 
him his tonsils were infected (R. 60). Appellant, 
however, nowhere testified that he contracted tu¬ 
berculosis, or the above-mentioned cold, because of 
his employment. 
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Dr. Willard B. Walters testified that he graduated 
in 1928 and is in general practice (R. 66); that he 
is Appellant’s family physician and treated Appel¬ 
lant from February 8th to April 30th, 1931 (fe. 67); 
that Appellant then went to Dr. Tewksbury (R. 68); 
that the onset of tuberculosis is very slow and grad¬ 
ual, from three to five months (R. 70, 71); that a bad 

cold will break down the svstem and act as ian ac- 

•> 

celerant but there are many other predisposing fac¬ 
tors which will do this also (R. 71); that long hours, 
continual exposure to drafts, irregular mealp, etc., 
could contribute to break down resistance (R.j71, 72, 
73); that he had only treated 12 cases of tuberculosis 
in a year, most of which came to him after the dis¬ 
ease was well established (R. 75, 76); that it is pos¬ 
sible, if a tubercular patron used dishes and Silver¬ 
ware in a lunch room, germs might get on thejhands 
of a person subsequently handling same (R. 8$, 88); 
that it was also possible that the plaintiff contracted 
tuberculosis from his sister (R. 91, 92); that a per¬ 
son may have tuberculosis in his system a number 
of years before it becomes active (R. 92). j The 
doctor did not testify that Appellant contracted 
tuberculosis at the lunch room, nor was ther|e any 
testimony in the case that any person or patron in 
the lunch room had tuberculosis. 

Whereupon Dr. William I). Tewksbury testified 
that he is an expert in tuberculosis cases; that he 
was for ten years medical superintendent eft the 
Tuberculosis Hospital, and was also the physician 
in charge of the tuberculosis clinic in Washington 
for ten years, and at the present time is the officer in 
charge of tuberculosis as consultant; that he has 
been specializing in tuberculosis cases for 23 years, 


i 
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has had charge of about 40,000 cases of tuberculosis 
and has made extensive studies into the cause and 
development of this disease (R. 98, 99); that the 
direct cause of the disease is infection with the tu¬ 
bercular bacilli which is a bacteria: that it is possible 
to carrv the infection for inanv vears, in some in- 
stances a lifetime (R. 100); that a sputum test does 
not have to be positive in order for tubercular bacilli 
to be in the body (R. 101); that the fact that a man 
works 12 hours a dav would not cause him to con- 
tract tuberculosis, nor cause an existing tubercular 
condition to flare up, nor would a cold cause an ex¬ 
isting tubercular infection to flare up (R. 102); that 
the fact that Appellant worked long hours, and there¬ 
after suffered a severe head cold which he did not 
know how he contracted, and had his feet wet for 
several davs, would not cause an existing tubercular 

• 7 C 

condition to flare up (R. 103); that the fact that 
Appellant had a head cold and stood in water, would 
not cause him to contract tuberculosis (R. 103). At 
this point Appellant's counsel announced at the hear¬ 
ing that he did not claim Appellant contracted tu¬ 
berculosis in that way, but that he contracted it 
by contact with the dishes, etc., and that it was ac¬ 
celerated and aggravated by the working conditions 
(R. 103). Dr. Tewksbury further testified that if 
a person came in contact with tubercular bacilli 
from contact with a strap in a street car and later 
touched the mouth with his hand there would be a 
possibility that such a person might contract tu¬ 
berculosis (R. 105): that it would be possible for 
anyone at any place and at any time from contact, 
with an object handled by people suffering with 
tuberculosis to contract the disease, provided the 
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tubercular bacilli were on the object in sufficient 
number (R. 105); that he agrees with an advertise¬ 
ment appearing in the Literary Dig est of July : 25th, 
1931, which was shown him by Appellant’s counsel 
that tuberculosis may be spread by drinking glasses, 
towels, nail brushes, combs and hair brushes! and 
also by coins, paper money and improperly washed 
knives, forks, dishes and the like (R. 106-111). It 
will be noted, however, that there is no testimonv 

in the case showing that the knives, forks, and dishes 

° . 

in this particular lunch room were improperly 
washed. Dr. Tewksbury further testified that many 
people in this city who are not confined to bed,[have 
active cases of tuberculosis and are out amon£ the 
(R. 112); that he recommends no work for an indi¬ 
vidual suffering with this disease (R. 119, 122, 123); 
that from the history of the case as described by Ap¬ 
pellant, it is very difficult to say definitely whether 
the working conditions and the head cold aggravated 
a preexisting tubercular condition (R. 124,125); that 
a head cold is not usually considered leading to tu¬ 
berculosis, although it is possible the cold might 
have lowered his resistance some (R. 126); th^t in 
his opinion, it is not probable that if the patient had 
tuberculosis and some concurrent disease which 
would lessen his vitality, the tubercular concjition 
might develop more rapidly because he has | seen 
many cases of tuberculosis developing undeij* the 
most favorable circumstances (R. 126); that he| can¬ 
not say whether the disease would develop faster un¬ 
der unfavorable circumstances, rather than favorable 
circumstances, although it is possible (R. 126, J27); 
that he has not found that tuberculosis is a disease 
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peculiarly common to restaurant workers, or to peo¬ 
ple waiting on tables, but, on the contrary, he has 
had only a few cases with people engaged in restau¬ 
rant work (R. 128); that the percentage of cases 
among restaurant workers is about the average, the 
same as clerks in the Government Departments, and 
that the danger of coming in contact with the mil¬ 
lions of tubercular cases is just as great on the out¬ 
side of an office as on the inside of an office (R. 128); 
that all people who mingle with the public as on com¬ 
mon carriers, etc., are subject to the exposure, and 
that we are all subject to it (R. 128,129); that drink¬ 
ing fountains, moving picture shows, churches, and 
anywhere people congregate in large numbers are 
sources of it (R. 129); that there is no way of prov¬ 
ing definitely where the individual gets it (R. 129). 

On the isecond day of the hearing, where the rec¬ 
ord begins again with page No. 1, Dr. Francis S. 
Avery testified that he practices general medicine 
and surgery (R. 5); that in 1927 or 1928 he had a 
sputum test made of Appellant, which came back 
negative (R. 6, 7); that Appellant's tonsils were then 
badly infected and contained a good deal of pus and 
he recommended their removal (R. 7); that the spu¬ 
tum test generally is not a positive sign: that he is 
not claiming to be an expert on tuberculosis (R. 8, 
9); that any exposure, such as a walk on a brisk day, 
may accelerate the condition of tuberculosis (R. 10); 
that anything that would bring an unusual strain on 
the resistance of the patient who already had a con¬ 
dition of that kind would have a tendency to perhaps 
aggravate the condition and that a walk might do 
it (R. 11). 
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ARGUMENT. ! 

Finality of Compensation Awards. 

• I 

The Findings of Fact and the Order of Rejec¬ 
tion of the Deputy Commissioner are final and will 
not be disturbed by the Courts if they are supported 
by substantial evidence. 

i 

i 

i 

New Amsterdam Casualty Company vs. 
Hoage, 46 Fed. (2nd) 837; j 

Wheeling Corrugating Company vs. McDjfani- 
gal (C. C. A.), 41 Fed. (2nd)*593; | 

Powell vs. Hoage, decided March 21st, 1932, 
D. C. Court of Appeals, No. 5193; | 

Crowell vs. Benson, decided February £3rd, 
1932, U. S. Supreme Court. ! 

i 

l 

| 

The Deputy Commissioner found as a fact on the 
testimony that Appellant 4 ‘ failed to establish by 
evidence that he sustained an accidental injury aris¬ 
ing out of and in the course of his employment, or 
that the disease with which he was suffering,! i.e., 
tuberculosis, was such occupational disease or infec¬ 
tion as arose naturally out of such employment or 
as naturally or unavoidably resulted from an acci¬ 
dental injury. ’ 1 

The evidence is substantial and uncontradicted 
that tuberculosis is a disease of comaltv, is not pe¬ 
culiar to lunch room employees, and results froip an 
infection with tubercular bacilli, which are bacteria. 

None of the physicians would testify that it was 
probable that Appellant contracted the disease as a 
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result of his employment, but, on the contrary, it 
was pointed out that he could very well have con¬ 
tracted it from his sister, and that tubercular bacilli 
mav lie dormant for several vears, or even a lifetime. 
There was also substantial evidence that neither long 
hours nor irregular meals, wet feet, nor a severe 
head cold would cause a tubercular infection or, if 
one existed, to cause it to Hare up; that on the con¬ 
trary a tubercular condition may flare up under the 
most favorable conditions. 

Possibility of Infection or Aggravation 

Not Sufficient. 

Testimony that the disease might have resulted 
from, or might have been aggravated by, the occupa¬ 
tion of tlie Appellant, is insufficient to show any 
causal connection it) the absence of corroborative 
evidence. 

In Madore vs. Xew Departure Mfg. Co., 134 Atl. 
259, the Court said: 

4 ‘The fact that injuries, whether from acci¬ 
dent or disease, happen contemporaneously or 
coincident with the employment, affords no 
basis for an award under our Act. Injuries of 
that nature which arise in the course of the 
employment, unless they also arise out of the 
employment, do not come within our Act.* * * 
If, upon the facts, the medical expert is merely 
willing to testify that the disease might have, 
or was likely to have, resulted from the em¬ 
ployment, or the conditions under which it 
was carried on, but is unwilling to go further 
and testify that in his opinion, taking into 
consideration all of the facts presented and 
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considering every other hypothesis suggested, 
it was reasonably probable that the disease 
resulted from the employment, and therefore 
the employment was its direct cause, the Com¬ 
missioner, of course, should not conclude that 
the disease did result from the employment, 
unless the facts outside this medical testi¬ 
mony fairly warrant that conclusion. ’ ’ i 

See also Mauschline vs. State Ins. Fund, 124 Atl. 
168; Associated Employers’ Reciprocal vs. j State 
Ind. Commission, 200 Pac. 862. 

Tuberculosis Not Occupational Disease, 

I 

The testimonv shows that tuberculosis is not an 
occupational disease peculiar to lunch rooija em¬ 
ployees, or an infection naturally or ordinarily aris¬ 
ing out of such employment. 

The Madore case, above quoted, involved aj ques¬ 
tion of tuberculosis and the Court in disposing of the 
case said further: 

i 

“Neither the grinding nor the work! done 
by him was the cause of his tuberculosis. The 
exposure in his employment, tended to liven 
up or aggravate tuberculosis, was no greater, 
nor different in connection from that to which 
factory workers generally were subjected. 
The claimant’s present condition is the natu¬ 
ral development of the disease; any labor 
would have brought him to the condition he is 
now in, and the development of the disease 
has not been affected by his work any j more 
than it would have been by the same 
of work in any other occupation. ’ ’ 
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The Madore claim was disallowed, although the 
claimant had worked for a period of 2 years on a 
grove-grinding machine in the grinding room of a 
factory where conditions might be extremely fa¬ 
vorable for the development of diseases of the res¬ 
piratory tract. 

In re: Madden, 222 Mass. 487, it is said: 

“The Act is not a substitute for disabilitv 

•> 

or old-age pensions. * * * It does not af¬ 

ford compensation for injuries or misfortunes 
which merely are contemporaneous or coin¬ 
cident with the employment, or collateral to 
it. * * * The essential connecting link of 
direct causal connection between the personal 
injury and the employment must be estab¬ 
lished before the act becomes operative. The 
personal injury must be the result of the em¬ 
ployment, and flow from it, as the inducing 
proximate cause. * * * The direct con¬ 

nection between the personal injury as a re¬ 
sult and the employment as its proximate 
cause must be proved by facts before the 
right to compensation springs into being. 

' * * A disease which, under any rational 

work, is likely to progress so as finally to dis¬ 
able the employee, does not become a ‘ per¬ 
sonal injury’ under the Act merely because 
it reaches the point of disablement while work 
foh a subscriber is being pursued.” 

And it is to be noted that the District of Columbia 
Compensation Act itself. Section 2, limits recovery’ 
in cases like the present to “such occupational dis¬ 
eases or infection as arises naturally out of such 
employment.” 



Presumptions. 


If the presumptions referred to in Section 20 of 
the Act are inconsistent with the facts proven:at the 
hearing, the presumptions must fall. 

In New Amsterdam Casualty Company vs. iloage, 
46 Fed. (2nd) 837, this Court says: 

“(1) Was the award in this case ‘sin ac¬ 
cordance with law’? Upon proof of ^n in¬ 
jury and that the relationship of employer 
and employee existed at the time, the pre¬ 
sumption arises (in the absence of substan¬ 
tial evidence to the contrary) that the claim 
for compensation 4 comes within the provi¬ 
sions of this Act.’ If substantial evidence to 
the contrary is introduced, and no other evi¬ 
dence is introduced in behalf of the claimant, 
the presumption must give way. ‘Presump¬ 
tions can stand only whilst they are compat¬ 
ible with the conduct of those to whom it may 
be sought to apply them; and still more must 
give place, when in conflict with clear, dis¬ 
tinct and convincing proof. ’ * * * 

“ (3) To infer that, when he (the employee) 
sought permission to go up the streetj on a 
little business, he meant that he was goipg out 
to make an emergency purchase for thei Com¬ 
pany, that he cashed the check for the pur¬ 
pose of obtaining money to pay for that pur¬ 
chase, and, when killed, was on his way to 
make the purchase, is to indulge in pure con¬ 
jecture, inconsistent with the established 
facts.” 

And as it was pure conjecture what the employee was 
doing at the time of his death in the case just quoted, 
so in the present case, it is under the testimony 
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just as much a conjecture whether Appellant con¬ 
tracted tuberculosis, or had the same aggravated, 
because of his employment rather than because of 
the contact with his sister, or his other contacts 
away from his employment. The presumption in 
the Act relied on by Appellant is the same in both 
cases. 

In Curry vs. Stevenson, 58 App. D. C., 162, in 
speaking of the force of presumptions, this Court 
savs: 

“Speaking of this doctrine, the Court in 
Sweeney vs. Erving, 228 U. S., 233, 240, said, 
‘In our opinion res ipsa loquitur means that 
the facts of the occurrence warrant the infer¬ 
ence of negligence, not that they compel such 
an inference; * * *’ In that case the Court 
cited and quoted with approval from Kay 
vs. Metropolitan St. Rv. Co., 163 N. Y., 447, 
where it was said, ‘If the defendant's proof 
operated to rebut the presumption upon which 
the plaintiff relied, or if it left the essential 
fact of negligence in doubt and uncertainty, 
the party who made that allegation should 
suffer, and not her adversary. * * * If, 

on the whole, the scale did not preponderate 
in favor of the presumption and against de¬ 
fendant’s proof, the plaintiff had not made 
out her case, since she failed to meet and 
overcome the burden of proof. ’ 

“In Rose vs. Balfe, 223 N. Y. 481, 486, the 
Court said, ‘The presumption growing out of 
a prima facie case, however, continues only 
so long as there is no substantial evidence to 
the contrary. When that is offered, the pre¬ 
sumption disappears, and unless met by fur¬ 
ther proof there is nothing to justify a find¬ 
ing based solely thereon. ’ ’ ’ 
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Inasmuch as Appellant did not go forward with 
further testimony after the presumption relied on 
by him was rebutted by the substantial testimony 
given by the physicians and particularly tyy Dr. 
Tewksbury, as hereinbefore set out, the presump¬ 
tion falls, especially as the Appellant entirely! failed 
to produce any testimony showing that the c^sease 
itself was caused or aggravated by his employment. 
All of the medical evidence in the case completely 
negatives any presumption that the disease arose 
naturally out of or was aggravated by his employ¬ 
ment. 

i 

Speculation Not Allowed. 

I 

i 

The Deputy Commissioner is not authorised in 
making his Findings of Fact to indulge in Specu¬ 
lation. 

In New Amsterdam Casualty Company vs. Hoage, 
supra, this Court said: 

“An award based upon conjecture [incon¬ 
sistent with the established facts and circum¬ 
stances is manifestly so arbitrary and Unrea¬ 
sonable as to be ‘not in accordance! with 
law. ’ ’ ’ 

And in U. S. Fuel Co. vs. Ind. Comm., 310 Ill. 85, 
the Court says: 

i 

i 

“Liability under the Compensation Act can¬ 
not arise upon imagination, speculation or 
conjecture—upon a choice between two views 
clearly compatible with the evidence—but 
must be based upon facts established! by a 
preponderance of the evidence.” 


i 
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See also Wheeling Corrugating Co. vs. McMani- 
gal, 41 Fed. (2nd) 593; Matter of Eldridge vs. Endi- 
cott, Johnson & Co., 228 N. Y. 21. 

In the case of Todd Dry Docks vs. Marshal, 49 
Fed. (2nd) 621, cited by Appellant, it was not nec¬ 
essary for the Compensation Commissioner to in¬ 
dulge in speculation because it clearly appears that 
the decedent, a pipe-fitter, contracted cerebro-spinal 
meningitis while working on a steamship on which 
a number of steerage passengers were known to be 
suffering from that disease, one of whom died of 
the disease prior to the ship’s arrival in port, and 
several others died at the port quarantine station, 
and that at the time decedent went on the ship the 
passengers suffering from this disease had not yet 
been removed. Decedent was taken sick of the dis¬ 
ease within the period of incubation and died within 
a few days. The medical testimony clearly showed 
that this disease develops “tremendously rapidly,” 
and that decedent ’s exposure to the disease under 
the above circumstances was much greater than the 
common exposure of citizens generally. 

In other words, the undisputed testimony showed 
a direct causal connection between decedent’s em¬ 
ployment, his exposure to infection from persons 
definitely known to be then suffering from the dis¬ 
ease, and his subsequent and almost immediate death 
therefrom. But such are not the facts in the case 
at bar. 

The four other cases cited by Appellant are cited 
or quoted from in this brief, as supporting Appel¬ 
lee’s contentions. 
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j 

I 

i 

I 

i 


Failure to Give Due Notice. 

I 

Section 12 of the Compensation Act provides that 
written notice containing the name and address of 
the employee and a statement of the time, place, na¬ 
ture and cause of the injury, and signed by tl|e em¬ 
ployee, or some person on his behalf, shall be given 
within 30 days after the date of the injury, to the 
Deputy Commissioner and to the employer; and un¬ 
less the Deputy Commissioner determines tHe em¬ 
ployer was not prejudiced by failure to giv^ such 
notice, or unless the Deputy Commissioner excuses 
such failure for some satisfactory reason, the! claim 
shall be barred. In the instant case, no such ^otice 
was given the employer or the Deputy Commis¬ 
sioner, nor was any good reason assigned why such 
notice could not be given; nor did the Commissioner 
excuse Appellant’s failure to give the notice. But 
the Deputy Commissioner, after taking testimony, 
found “that the claimant failed to give notice of 
injury to the employer and the Deputy Commis- 
sioner within 30 days from the date of the alleged 
injury, as provided in Section 12 of the Act, apd no 
good reason was given why such notice could not 
be given.” This failure to give notice is fatal and 
a complete bar to the Appellant’s alleged right of 
recovery. The notice required under Section, 12 is 
a condition precedent to the Appellant’s right of 
recovery, which is purely statutory. Compliance 
with the statute is requisite to recovery. Under com¬ 
mon law he would have no right. 


I 

i 



Conclusion. 


Applying the principles of law above set forth, it 

is clear that the Findings of Fact and Rejection of 

Claim made by the Deputy Commissioner should not 

be disturbed. From the testimony adduced at the 

•/ 

hearings before the Deputy Commissioner, it is 
clearly evident that tuberculosis is a germ disease 
affecting the comalty in general and is not peculiar 
to lunchroom employees; that the cold which the Ap¬ 
pellant had could not and did not develop into tuber¬ 
culosis; that in any event Appellant did not know 
where he contracted the cold; that the conditions 
and character of his employment were not such as 
to cause tuberculosis, nor as to aggravate or accel¬ 
erate it, except in the sense that no person suffering 
with this infection should engage in physical activity 
of any kind; that it is not known where the Appel¬ 
lant actually became infected with this disease, un¬ 
less it was from contact with his sister, who had 
suffered from it, and with whom he lived, nor is 
there any testimony that his occupation aggravated 
the infection, nor is there an testimony showing that 
the employer actually knew that the Appellant was 
suffering from an occupational disease coming 
within the purview of the Compensation Act. For 
the Commissioner to have held otherwise than he 
did under this testimony, he would have been com¬ 
pelled to have indulged in speculation, imagination 
and conjecture, which this Court has said could not 
be done. 

On the question of notice, the record shows that 
while it is claimed the Appellant contracted tuber¬ 
culosis, or had an existing tubercular condition ac- 
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celerated, on or about January 5th, 1931, y^tr the 
required legal notice was not filed until July 23rd, 
1931, and Appellant offered no manner of excuse 
whatever for his failure in that regard. 

It is therefore respectfully submitted that the 
judgment of the Court below' be affirmed. 

! 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 

7 

Attorneys for The Travelers Insurance 

Company . Appellee. 


i 

I 

i 
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